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I. ABCD Implementation in Fund Governance

Fund Governance: Investment Triangle
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Commentaires du présentateur
Commentaires de présentation
The investment triangle reflects the interrelationships within the investment fund structure. It consist of the investment fund itself which stands in the middle, the investors, the Management Company and the depositary. An external role and for some the fourth anchor of the then-no-more triangle plays the supervisory authority. 
The investment fund can be structured in different ways. There are two regulatory types in the EU for investment funds: Undertakings for collective investment schemes in transferable securities (UCITS) and Alternative Investment Funds (AIFs). These two regulatory types do by definition cover all investment fund structures that exist within the EU because every fund that is not a UCITS is regarded as an AIF. According to the regulatory type of the fund it can be structured in different private law vehicles which reflect the legal form of the fund. This can either be a Common Fund with a contractual form or an investment company with a cooperate form. In case of an Common Fund, the Fund has no legal personality and therefor needs to be represented by a Management Company. In contrast, in the case of an investment company the management can be internal (internal ManCo) or external (external ManCo). The legal structure is also relevant for the relationship with the investors which I will explain now. 
Investors are professional entities or private persons who invest assets (money) in the fund. Depending on the fund type and its legal structure the relationship between the fund and the investors differs: At funds in the legal form of an investment company (called cooperation model) the investors become shareholders. In contrast if the fund is structured in the form of a common fund (so-called contractual model), the relationship is based on a contractual basis. Note, that Fund Governance is more relevant in the contract model because here the so called external-management problem (which I will explain in more detail later) has a greater impact. 
I already mentioned the different types of Management Companies according to the type of the investment fund. The managing company plays a core function in the investment fund structure and also in Fund governance. Its function is (as the name suggest) the management of the fund. This includes the portfolio management and the risk management. 
Another Core function has the depository. There is a strict separation of the investment assets and the fund and its management. It is the depositary's task to accept and disburse the money invested by the investors and to hold the funds’ assets in safe custody if these assets are financial instruments or rather keep record on other assets. In addition, the Depositary also has a control function by monitoring the work of the Management Company. 
Outside the fund structure, the role of the supervisory authorities must also be taken into account. They have a monitoring and control function over the entire fund structure. At European level, this function is performed by ESMA, in Luxembourg by the CSSF and in Germany by BaFin.
 



I. ABCD Implementation in Fund Governance

Fund Governance: External Management Problem
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Commentaires de présentation
The investment triangle reflects the interrelationships within the investment fund structure. It consist of the investment fund itself which stands in the middle, the investors, the Management Company and the depositary. An external role and for some the fourth anchor of the then-no-more triangle plays the supervisory authority. 
The investment fund can be structured in different ways. There are two regulatory types in the EU for investment funds: Undertakings for collective investment schemes in transferable securities (UCITS) and Alternative Investment Funds (AIFs). These two regulatory types do by definition cover all investment fund structures that exist within the EU because every fund that is not a UCITS is regarded as an AIF. According to the regulatory type of the fund it can be structured in different private law vehicles which reflect the legal form of the fund. This can either be a Common Fund with a contractual form or an investment company with a cooperate form. In case of an Common Fund, the Fund has no legal personality and therefor needs to be represented by a Management Company. In contrast, in the case of an investment company the management can be internal (internal ManCo) or external (external ManCo). The legal structure is also relevant for the relationship with the investors which I will explain now. 
Investors are professional entities or private persons who invest assets (money) in the fund. Depending on the fund type and its legal structure the relationship between the fund and the investors differs: At funds in the legal form of an investment company (called cooperation model) the investors become shareholders. In contrast if the fund is structured in the form of a common fund (so-called contractual model), the relationship is based on a contractual basis. Note, that Fund Governance is more relevant in the contract model because here the so called external-management problem (which I will explain in more detail later) has a greater impact. 
I already mentioned the different types of Management Companies according to the type of the investment fund. The managing company plays a core function in the investment fund structure and also in Fund governance. Its function is (as the name suggest) the management of the fund. This includes the portfolio management and the risk management. 
Another Core function has the depository. There is a strict separation of the investment assets and the fund and its management. It is the depositary's task to accept and disburse the money invested by the investors and to hold the funds’ assets in safe custody if these assets are financial instruments or rather keep record on other assets. In addition, the Depositary also has a control function by monitoring the work of the Management Company. 
Outside the fund structure, the role of the supervisory authorities must also be taken into account. They have a monitoring and control function over the entire fund structure. At European level, this function is performed by ESMA, in Luxembourg by the CSSF and in Germany by BaFin.
 



I. ABCD Implementation in Fund Governance

Fund Governance: Fund Governance Principles (AIFMD+ UCITSD)
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The investment triangle reflects the interrelationships within the investment fund structure. It consist of the investment fund itself which stands in the middle, the investors, the Management Company and the depositary. An external role and for some the fourth anchor of the then-no-more triangle plays the supervisory authority. 
The investment fund can be structured in different ways. There are two regulatory types in the EU for investment funds: Undertakings for collective investment schemes in transferable securities (UCITS) and Alternative Investment Funds (AIFs). These two regulatory types do by definition cover all investment fund structures that exist within the EU because every fund that is not a UCITS is regarded as an AIF. According to the regulatory type of the fund it can be structured in different private law vehicles which reflect the legal form of the fund. This can either be a Common Fund with a contractual form or an investment company with a cooperate form. In case of an Common Fund, the Fund has no legal personality and therefor needs to be represented by a Management Company. In contrast, in the case of an investment company the management can be internal (internal ManCo) or external (external ManCo). The legal structure is also relevant for the relationship with the investors which I will explain now. 
Investors are professional entities or private persons who invest assets (money) in the fund. Depending on the fund type and its legal structure the relationship between the fund and the investors differs: At funds in the legal form of an investment company (called cooperation model) the investors become shareholders. In contrast if the fund is structured in the form of a common fund (so-called contractual model), the relationship is based on a contractual basis. Note, that Fund Governance is more relevant in the contract model because here the so called external-management problem (which I will explain in more detail later) has a greater impact. 
I already mentioned the different types of Management Companies according to the type of the investment fund. The managing company plays a core function in the investment fund structure and also in Fund governance. Its function is (as the name suggest) the management of the fund. This includes the portfolio management and the risk management. 
Another Core function has the depository. There is a strict separation of the investment assets and the fund and its management. It is the depositary's task to accept and disburse the money invested by the investors and to hold the funds’ assets in safe custody if these assets are financial instruments or rather keep record on other assets. In addition, the Depositary also has a control function by monitoring the work of the Management Company. 
Outside the fund structure, the role of the supervisory authorities must also be taken into account. They have a monitoring and control function over the entire fund structure. At European level, this function is performed by ESMA, in Luxembourg by the CSSF and in Germany by BaFin.
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I. ABCD Implementation in Fund Governance

Fund Governance: Still Regulatory Imbalance
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The investment triangle reflects the interrelationships within the investment fund structure. It consist of the investment fund itself which stands in the middle, the investors, the Management Company and the depositary. An external role and for some the fourth anchor of the then-no-more triangle plays the supervisory authority. 
The investment fund can be structured in different ways. There are two regulatory types in the EU for investment funds: Undertakings for collective investment schemes in transferable securities (UCITS) and Alternative Investment Funds (AIFs). These two regulatory types do by definition cover all investment fund structures that exist within the EU because every fund that is not a UCITS is regarded as an AIF. According to the regulatory type of the fund it can be structured in different private law vehicles which reflect the legal form of the fund. This can either be a Common Fund with a contractual form or an investment company with a cooperate form. In case of an Common Fund, the Fund has no legal personality and therefor needs to be represented by a Management Company. In contrast, in the case of an investment company the management can be internal (internal ManCo) or external (external ManCo). The legal structure is also relevant for the relationship with the investors which I will explain now. 
Investors are professional entities or private persons who invest assets (money) in the fund. Depending on the fund type and its legal structure the relationship between the fund and the investors differs: At funds in the legal form of an investment company (called cooperation model) the investors become shareholders. In contrast if the fund is structured in the form of a common fund (so-called contractual model), the relationship is based on a contractual basis. Note, that Fund Governance is more relevant in the contract model because here the so called external-management problem (which I will explain in more detail later) has a greater impact. 
I already mentioned the different types of Management Companies according to the type of the investment fund. The managing company plays a core function in the investment fund structure and also in Fund governance. Its function is (as the name suggest) the management of the fund. This includes the portfolio management and the risk management. 
Another Core function has the depository. There is a strict separation of the investment assets and the fund and its management. It is the depositary's task to accept and disburse the money invested by the investors and to hold the funds’ assets in safe custody if these assets are financial instruments or rather keep record on other assets. In addition, the Depositary also has a control function by monitoring the work of the Management Company. 
Outside the fund structure, the role of the supervisory authorities must also be taken into account. They have a monitoring and control function over the entire fund structure. At European level, this function is performed by ESMA, in Luxembourg by the CSSF and in Germany by BaFin.
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I. ABCD Implementation in Fund Governance

ABCD Implementation: Solution to Fund Governance Problem?
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A: Artificial Intelligence
B: Big Data
C: Cloud Computing
D: DLT & Smart Contracts



I. ABCD Implementation in Fund Governance

ABCD Implementation:

Use Cases for:
1. Management Company
2. Depository
3. Investors 
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I. ABCD Implementation in Fund Governance

ABCD Implementation: Chances 

Efficiency

Cost Saving

Transparency

Security
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I. ABCD Implementation in Fund Governance

ABCD Implementation: Risks

 Technological Risks
Hallucinations
Black box
Computing Risk

Implementing Risks
Personnel Risk
Liability/Compliance
Cost Risk
Ethical Risks
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II. The Current Technology-Neutral Regulatory Approach

The Technology-Neutral Regulatory Approach:
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Law Should Neither Discriminate nor Favour a Technology
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II. The Current Technology-Neutral Regulatory Approach
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Fund Regulation General Financial Law Tech Law

IOSCO CON Rep with measures on AI/ML OECD GenAI in Finance Principles DSA

Amendments to AIFMD/UCITSD on ICT FSB AIML Report DMA

DORA on ICT Articles 4(39), (40), 17 MiFID II on algo trading OECD Principles on AI

NIS2 on ICT (lex generalis) PilotR (DLT/ SCs) AI Act

Cybersecurity Act on ICT MiCA on crypto assets (AI Liability Directive)

Prop. Cyber Resilience Act ESMA AI for retail investments guidelines GDPR

§ 28(1) KAGB, § 80(2), (3) WpHG on algo trading EBA Guidelines on ICT E-Privacy Directive

[BaFin KAIT (ICT)] EBA ML in IRB Models Data Governance Act

Luxembourg NIS Law (ICT) EBA guidelines incl. advanced stat. models Open Data Directive

BSI Grundsatzkatalog für Cloud EIOPA AI governance principles Data Act

BaFin Rundschreiben für Cloud Computing BaFin BADAI recommendations The Cloud Rulebook

BaFin ML in risk models Cybersecurity Act

CSSF White Paper on AI Cloud and AI Development Act

JC/2018/04 on Big Data Free Flor of Non-personal data Regulation

PSD II (BD)

BaFin Auslagerung an Cloud

CSSF on IT Outsourcing

CSSF White Paper on DLT and Blockchain

Current Regulatory Practise:



II. The Current Technology-Neutral Regulatory Approach

Findings in Current Regulatory Practise:

1. Patchwork of Provisions

2. Technologies are Specifically Addressed

3. Provisions Follow a Private Governance Approach
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II. The CurrentTechnology-Neutral Regulatory Approach

Consequences:

1. Unclear and Confusing

2. Provisions are Not Really Technology Neutral

3. Power of Interpretation on Regulatory Addressee
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II. The Current Technology-Neutral Regulatory Approach

Effects on ABCD Implementation in Fund Governance:

1. Legal Uncertainty

2. Overburdening with Compliance Obligations

3. Reintroduction of Factor Human

19

Commentaires du présentateur
Commentaires de présentation
The investment triangle reflects the interrelationships within the investment fund structure. It consist of the investment fund itself which stands in the middle, the investors, the Management Company and the depositary. An external role and for some the fourth anchor of the then-no-more triangle plays the supervisory authority. 
The investment fund can be structured in different ways. There are two regulatory types in the EU for investment funds: Undertakings for collective investment schemes in transferable securities (UCITS) and Alternative Investment Funds (AIFs). These two regulatory types do by definition cover all investment fund structures that exist within the EU because every fund that is not a UCITS is regarded as an AIF. According to the regulatory type of the fund it can be structured in different private law vehicles which reflect the legal form of the fund. This can either be a Common Fund with a contractual form or an investment company with a cooperate form. In case of an Common Fund, the Fund has no legal personality and therefor needs to be represented by a Management Company. In contrast, in the case of an investment company the management can be internal (internal ManCo) or external (external ManCo). The legal structure is also relevant for the relationship with the investors which I will explain now. 
Investors are professional entities or private persons who invest assets (money) in the fund. Depending on the fund type and its legal structure the relationship between the fund and the investors differs: At funds in the legal form of an investment company (called cooperation model) the investors become shareholders. In contrast if the fund is structured in the form of a common fund (so-called contractual model), the relationship is based on a contractual basis. Note, that Fund Governance is more relevant in the contract model because here the so called external-management problem (which I will explain in more detail later) has a greater impact. 
I already mentioned the different types of Management Companies according to the type of the investment fund. The managing company plays a core function in the investment fund structure and also in Fund governance. Its function is (as the name suggest) the management of the fund. This includes the portfolio management and the risk management. 
Another Core function has the depository. There is a strict separation of the investment assets and the fund and its management. It is the depositary's task to accept and disburse the money invested by the investors and to hold the funds’ assets in safe custody if these assets are financial instruments or rather keep record on other assets. In addition, the Depositary also has a control function by monitoring the work of the Management Company. 
Outside the fund structure, the role of the supervisory authorities must also be taken into account. They have a monitoring and control function over the entire fund structure. At European level, this function is performed by ESMA, in Luxembourg by the CSSF and in Germany by BaFin.
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III. My Argument for a Technology-Oriented Risk Regulation 

The Needs for ABCD Regulation:
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IV. The Idea of TORR
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IV. The Idea of TORR

Objectives:
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IV. The Idea of TORR

Concepts Behind TORR:
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IV. The Idea of TORR

Example:
MRA:

KTD:
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Model 
Category

Risk Category Risk 
Level

Use Case Risk Relevance Overall Risk Regulatory 
Measures

Neural 
Network

Transparency 5 Investment 
Decision

No 1 No Specific  
Regulatory 
Measures 
Necessary

Neural 
Network

Hallucination 5 Investment 
Decision

Yes 5 Monitor, 
Regular 
Assessment…

Use Case Model Risk Category Provision Measures IndividualI
nvolved

Responsible 
Individual

Last 
Update

Investment 
Decision

Neural 
Network

5 (Hallucination) Art. XY Monitoring [Names] [Names] [Date]



IV. The Idea of TORR

Expected Impact of TORR:
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IV. The Idea of TORR

Preconditions:
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IV. The Idea of TORR

Limitations:

1. Too Complex?

2. Another Regulation?

3. Laissez-Faire?
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ADA Chair in Financial Law 
(Inclusive Finance)

Department of Law

Phone (+352) 46 66 44 5491

Mail luisa-sophie.kunzel@uni.lu

Linkedin https://www.linkedin.com/in/lskkk/
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JUNE      Events JULY

MORE TO COME IN SEPTEMBER!

KNOWLEDGE SHARING EVENT WITH UNIV.LU • 20.05.2026

17.06.202617.06.2026 Knowledge Sharing Event • LuxFlag

07.07.202607.07.2026 Knowledge Sharing Event • e-MFP

12.06.202612.06.2026  2026 Executive Programme: A Strategic Bank Management Review

26.06.2026 General Assembly 26.06.2026
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Inclusive Finance Network
Luxembourg asbl

     contact@infine.lu
     +352 28 37 15 09
     infine.lu

Villmools Merci!

LET’S CONNECT
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